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News and Analysis of Recent Developments in Communications Law

No National Test this Year for FEMA’s
Integrated Public Alert & Warning System
The Federal Emergency Management Agency (“FEMA”) has announced that it will not
conduct a national test of the Integrated Public Alert and Warning System (“IPAWS”)
via the broadcast Emergency Alert System (“EAS”) and Wireless Emergency Alert
(“WEA”) system this year. As we have written about in the past, EAS tests are sometimes postponed due to natural disasters and other extenuating circumstances, but this
will be the first time in nearly a decade that they are canceled.
In a statement released late last week, FEMA indicated cancellation of the 2020 nationwide test is intended to help lower the workload for broadcast staff – already overburdened adjusting to COVID-19 – in particular by removing the need to file EAS reports.
FEMA is only required to test the IPAWS system every three years, and the Federal
Communications Commission (“FCC” or the “Commission”) found that last year’s test
was largely effective, having reached 82.5% of participants. Broadcast weekly and
monthly tests are not effected and must continue to be conducted.

FCC Issues Ruling, Seeks Comments, to Facilitate
Implementation of ATSC 3.0 “Broadcast Internet”
by Paul J. Feldman & Peter Tannenwald
(703) 812-0403 & (703) 812-0404
feldman@fhhlaw.com & tannenwald@fhhlaw.com
Three years ago, the FCC authorized deployment of a new IP-based broadcast TV
standard, ATSC 3.0, with the hopes that TV broadcasters would implement innovative
new data transmission services. That has not yet happened to any significant extent;
so the FCC voted to issue a Declaratory Ruling (“Ruling”) that it hopes will remove
what may be a regulatory barrier to wide-spread implementation: the FCC ruled that a
broadcaster’s lease of spectrum to a third party for provision of ancillary, nonbroadcast services does not trigger attribution for the FCC’s broadcast ownership rules.
This comes with support from a wide group of stakeholders and trade associations including the National Association of Broadcasters (NAB), America’s Public Television
Station (APTS), the Consumer Technology Association (CTA), Public Media Group,
and of course the Advanced Television Systems Committee. It is unclear if that Ruling
will significantly speed the implementation of ATSC 3.0; and perhaps for that reason,
the FCC also issued a Notice of Proposed Rulemaking (“NPRM”) in the same document, seeking comments on other proposals intended to enhance implementation of
ATSC 3.0.

Background on ATSC 3.0 and the Ownership Rule
ATSC 3.0, an Internet Protocol (IP)-based broadcast transmission platform, is the newest TV transmission standard developed by Advanced Television Systems Committee. As the FCC stated in 2017, the ATSC 3.0 standard will allow broadcasters to “offer exciting and innovative services, including superior reception, mobile viewing capabilities, enhanced
public safety capabilities (such as advanced emergency alerting capable of waking up sleeping devices to warn consumers
of imminent emergencies), enhanced accessibility features, and now for the first time in broadcasting technology, localized and/or personalized content, interactive educational children’s content, and other enhanced features.” These new
offerings over broadcast spectrum were originally referred to by the FCC as “Next Generation” TV, and now by some as
“Broadcast Internet” services, to distinguish them from traditional over-the-air video services. The FCC’s Media Bureau
began accepting applications for ATSC 3.0 licenses on May 28, 2019. So far, broadcasters in only about a half dozen mar(Continued on page 2)
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offer Broadcast Internet services on multiple broadcast channels in the same market or to put together a
kets have implemented the new standard, although conver- nationwide footprint for the provision of Broadcast
sion of some stations to ATSC 3.0 is planned in some 60
Internet services. The Commission under Chairman
markets in 2020. As the demand for broadband Internet
Pai seems content to allow the marketplace to sort it
services continues to grow, the FCC is turning over every
out.
stone to find ways to “unleash” additional spectrum.
(Continued from page 1)

But while ATSC 3.0 holds great promise for broadcast and
Internet services alike, there are various technological and
business reasons why initial implementation has been
slower than anticipated. The FCC may not be able to control those factors, but it can address regulatory issues that
may have been a barrier to implementation. One possible
regulatory issue may be the requirements in the FCC’s ownership rules, and concerns that a lease of TV spectrum to
another party to be used for non-broadcast services could
result in that outside party’s media ownership interests being attributed to the host broadcaster, thereby limiting the
broadcaster’s ownership options as well as the ability of a
third-party to lease spectrum from multiple stations. Socalled “ancillary services” using broadcast television spectrum have been permitted since the DTV transition that
began more than a decade ago, but the available data capacity before ATSC 3.0 was not sufficient to attract financial investment, and the ownership question was a further
deterrent. The technology advance may have resolved the
economic part of the equation, but the ownership cloud has
remained. Thus, the FCC has issued the Ruling, to eliminate that concern:
“Specifically, we clarify that the lease of
excess broadcast television spectrum to a
third party, including another broadcaster,
for the provision of ancillary and supplementary services does not result in attribution under our broadcast television station
ownership rules or for any other requirements related to television station attribution (e.g., filing ownership reports). That
is, our attribution rules do not confer a
“cognizable interest” solely by the existence
of a lease agreement to provide ancillary
and supplementary services over the station’s spectrum.”

So, TV licensees and spectrum-based service providers, go forth and lease. Hopefully, the new regulatory
relief will encourage the leasing of spectrum for
Broadcast Internet services and foster local competition in the provision of Internet-based services –
whether that be for commercial wireless broadband or
more niche uses such as autonomous vehicle support,
Internet of Things, and smart agriculture - even
though for now, broadcast signals can still travel in
only the one-way outbound direction. Time will tell
whether this ideal will be realized or if the elimination
of the ownership uncertainty will instead further solidify the power of the top players. For example, a single entity could use this Ruling to acquire the rights to

It should be noted that this ruling will apply to the ancillary
capacity under both the ATSC 1.0 and ATSC 3.0 technical
standards, so stations that have not yet adopted the 3.0
standard may still take part. Consistent with existing Commission rules and policies, a broadcaster using either ATSC
1.0 or 3.0 must continue to provide at least one over-theair video program signal at no charge to viewers and remain
in compliance with all other applicable Commission broadcast rules for that signal. Existing rules that determine the
applicability of attribution to Time Brokerage or Local Marketing Agreements Joint Sales Agreements, and Shared
Services Agreements will remain unchanged.
Noncommercial stations will also continue to be subject to
the tougher requirement that they devote a “substantial
majority” of their spectrum capacity to noncommercial services. Once they meet the substantial majority requirement, they may provide commercial non-broadcast services, including subscription-based video and nonbroadcast data, using their remaining capacity; but any service that meets the definition of “broadcasting” must remain noncommercial.
Questions Raised for Comment
Recognizing that its Ruling may not suffice to drive the implementation of ATSC 3.0, the FCC also issued an NPRM
seeking comments on other steps that it could take to facilitate that implementation, including:
How much capacity and what grade of service should be the
minimum broadcast requirement? Should noncommercial
stations have to devote more capacity to conventional
broadcasting than commercial stations?
How should spectrum leases be regulated? The FCC cur-
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rently requires that the term of a lease not extend beyond
the license term of the host station, although automatic
renewals are permitted. Should any other lease provisions
be regulated?
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certain threshold? Should revenues from services with high
public interest value, such as telehealth and homeland safety, be completely exempt? Should the fee be variable, depending on the type of service provided and/or the host
broadcaster’s revenues?

How should the FCC calculate the revenue on which the fee
is based? Currently, the ancillary service fee is set at 5% of
the broadcaster’s gross ancillary services revenue, without
regard to the revenues of any spectrum lessee, which may
be much greater. What happens if broadcasters invest in
spectrum lessees and derive revenues from both the lessor
and lessee sides? How should the FCC treat like-kind consideration, such as a lessee paying for all the equipment
needed for a TV station to implement ancillary services?
When and how should broadcasters report their revenues
Should any regulatory schemes from other types of services and pay their fees?
apply, such as wireless service regulations? Might wireless
spectrum caps then come into play and negate the initial
Finally, what about the elephant in the room – who is going
conclusion that there should be no limit on how much spec- to design, manufacture, and market receivers for broadcast
trum one party may lease?
ancillary services? If the FCC hopes that TV ancillary operations will help to close the digital divide and make Internet
Should Class A and Low Power TV stations have as much
access more universal, the public will need access to inexleasing freedom as full power stations – and maybe even
pensive receiving equipment. Most of the major cellphone
more, by being freed from minimum broadcast capacity
handset providers refuse to activate FM radio receiver chips
requirements?
in their phones. Will anything motivate them to accommodate TV Internet chips?
Is the statutorily mandated fee on ancillary services a barrier to implementation? If so, should it be reduced, keeping Comments on the NPRM will be due 30 days after publicain mind that the statute requires that fee payments approx- tion in the Federal Register, which has not happened
imate the value the Government would receive if the spec- yet. Please contact us if you are interested in filing comtrum capacity were auctioned? If the fee is a barrier, should ments, or would like further information on this matter.
it be imposed only when ancillary service revenues exceed a
The FCC suggests that broadcasters will be held liable for
content transmitted by their lessees, but that is not the
scheme that has been promulgated in the past for ancillary
services like FM radio subcarriers. Past rules have applied
regulatory schemes appropriate for the type of service provided; for example, if the service is common carrier in nature (rare in practice), neither the host station nor the spectrum lessee is liable for the content of end-user messages.

The FCC Releases Reconsideration of
Procedures for Conversion from ATSC 1.0 to 3.0
by Peter Tannenwald
(703) 812-0404
tannenwald@fhhlaw.com
The FCC has issued a Second Report and Order and Order on Reconsideration, largely leaving intact the rules it adopted
in 2017 authorizing television broadcast stations to implement the ATSC 3.0 technical
standard, now known as “NextGen” TV.
Full Power and Class A TV stations converting to NextGen must continue to simulcast their
programming in the currently deployed ATSC 1.0 format. That is normally done by channel
-sharing with one or more other stations, where each station in the group transmits with
either the 3.0 or 1.0 format and carries its own streams and the streams of other stations in
that format. The FCC did not change the simulcast requirement; but recognizing that not
every station will be able to find a simulcast partner, it provided guidance as to what it will
require to waive the rule.
If there are two or fewer other stations in a station’s designated market area (“DMA”), the
FCC will presume that the station cannot reasonably find a simulcasting partner, without requiring proof that no partner
is available. A request to allow stations to certify that they asked all the other available stations and were turned down
was rejected. The presumed availability of other stations is limited to stations of the same class – full power or Class A.
(Continued on page 4)

February
2019
July 2020

MTM

Page
Page
4 4
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LPTV and TV Translator stations are not counted as being available, although they
may voluntarily be used for simulcasting provided that their signal coverage is sufficient.
The FCC turned down requests to exempt non-commercial educational full power
stations (“NCE”) and all Class A stations from the simulcast requirements, as both
station classes provide important services that should remain accessible to viewers.
It estimates that 8% of non-commercial full power stations, 5% of commercial full
power stations, and 71% of Class A stations will have two or fewer available simulcast
partners and so will be able to qualify for a simulcasting waiver.
The fact that a station is carried on cable and/or satellite (“MVPD”) will not be sufficient to justify a waiver of the simulcast requirement. The FCC also did not change
its earlier decision not to require simulcasting by LPTV stations, even those stations
(not many in number) affiliated with a Big Four network.
If a station qualifies for a waiver and decides to convert to NextGen, it must take other steps to ensure the continued availability of its programming to viewers who do
not have NextGen receivers. The FCC suggests giving away or selling converter devices at a low price to households that receive the station over-the-air. Only one converter per household is required. Although the requirement will apply only to viewers in the station’s community of license, the FCC encourages, and appears to expect,
that converters will be made available to all viewers in a station’s noise-limited signal
coverage area.
The earlier decision to allow ATSC 1.0 simulcasting to be in standard definition format and not high definition, was not changed, although of course high definition simulcasting is permitted.
The FCC also stressed that no NextGen signal has or will have MVPD must-carry
rights, even if it delivers its programming to MVPDs by fiber in baseband format,
which is neither ATSC 1.0 nor ATSC 3.0 and so is not affected by an over-the-air format change. However, the FCC will also not restrict the ability of TV stations to use
their bargaining power in retransmission consent negotiations to get their ATSC 3.0
signal carried by MVPDs.
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Although must-carry rights will not include NextGen signals, a station’s status as sigmitted for internal distribution.
nificantly viewed for purposes of MVPD carriage and MVPD copyright liability will be
retained. There is nothing to stop an MVPD from petitioning the FCC to remove a
station from the significantly viewed list, but such a petition will succeed only if new
audience measurements show that over-the-air viewership has declined below the required threshold.

The FCC decided not to change its present sunset dates for the NextGen ATSC A/322
technical standard and the simulcasting requirement. All NextGen stations must adhere to the A/322 standard until
March 6, 2023, and must simulcast in ATSC 1.0 and 3.0 until July 17, 2023 (except for ATSC 3.0 features, such as targeted advertising, not available in ATSC 1.0). The FCC said that it will re-examine these deadlines one year before the current deadline dates.
Nodding to objections by LPTV stations, “White Spaces” proponents, and wireless microphone users, all of which need
open TV channels to survive, the FCC adhered to its previous decision not to allow NextGen stations to obtain temporary
use of a second channel while the simulcasting requirement remains in effect.
Finally, the FCC decided not to attempt to take on the issue of patent royalty costs imposed on NextGen stations. That
problem does not appear yet to be severe enough to generate FCC concern.
Some of the FCC’s decisions will facilitate conversion to NextGen; others may end up being barriers. Stations in Pittsburgh, Las Vegas, Phoenix, and Portland (Oregon), both full power and Class A, have already started or are close to starting NextGen service. Time will tell how easy or difficult the overall process turns out to be.
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FCC Pressed to Expand Local
Origination on
FM Translators and Boosters
by Peter Tannenwald
(703) 812-0404
tannenwald@fhhlaw.com
A group of 24 radio broadcast licensees has petitioned the
FCC to expand the concept of localized program content
beyond FM boosters and to allow localized origination by
FM translators as well.
On April 24, 2012, and April 13, 2020, we blogged about a
proposal by GeoBroadcast Solutions, LLC,
(“GeoBroadcast”) to allow FM radio stations to operate onchannel boosters that do not entirely duplicate the content
of the main station. Each booster could broadcast local
content intended for just the specific portion of the main
station’s service area where the booster is located. The FCC
invited comments on the proposal, which were due May 4,
2020.
On that date, a consortium calling itself “Broadcasters for
Limited Program Origination” (BLPO) filed comments supporting the GeoBroadcast Solutions petition but asking that
the localized content concept be expanded to include FM
translators. While FM boosters and translators both rebroadcast the signal of a full power parent FM, and translators may rebroadcast an AM station, boosters operate on
the same frequency as their FM parent, while translators
operate on separate FM frequencies. GeoBroadcast wants
both booster and translators to be able to broadcast content
separate from the content of the parent station.
GeoBroadcast also asks that the separate content on both
boosters and translators not be limited to promotions, hyper-localized programming, or advertising but rather that
there be no restrictions on separate content. Moreover,
boosters and translators would be required to rebroadcast
the content of their parent station only 40 out of the 168
hours in each week.
Relying on the recent new FM interference rules that allow
complaining FM stations to protect service out to their 45
dBμ contour and rules that permit AM stations to locate
translators up to 25 miles from their transmitter, BLPO
would allow all licensee-owned translators to operate at the
greater of the two distances, thus expanding the area that
licensee-owned and supported commercial translators are
now permitted to serve. Finally, BLPO proposes that FM
translators originating separate content be permitted to
apply for their own four-letter call signs with the suffix “FX”
The BLPO proposal offers significant opportunities for AM
and FM stations to compete with hyper-local targeted
streaming services. However, LPFM stations, which use
similar technology but are currently restricted to a lower

power level than FM translators, may conclude that allowing FM translators to originate separate programming and
to have their own call signs will subject LPFM to an unfair
disadvantage, especially since all LPFM stations are prohibited from broadcasting commercials, while FM translators
in the commercial FM band (92.1-107.9 MHz) have no such
restriction. Full power FM stations may also fear the additional proliferation of FM translators, which have generated a significant number of interference complaints.
The fact that the FCC has assigned a separate file number
to the BLPO request suggests that it may plan to address
FM booster origination separately and deal with translator
origination later. The FM booster proposal is likely to generate less opposition than the translator proposal, so splitting the two might allow more prompt action with respect
to boosters.
Comments on the BLPO proposal may be filed by July 23,
2020. These will be only initial comments in response to
the BLPO petition. A formal Notice of Proposed Rulemaking, with a new comment opportunity, will be required
before final rules can be adopted.
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FCC Extends Sponsorship ID Waiver
for Sponsored COVID-19 PSAs
Last week, the Media Bureau extended the waiver it enacted in April to alleviate broadcast sponsorship identification requirements concerning air time donated by commercial advertisers for public
service announcements (“PSAs”) provided by the Centers for Disease Control and Prevention
(“CDC”) and other government agencies addressing the COVID-19 pandemic. Pursuant to this extension, commercial time donated for COVID-19 PSAs will not be required to be accompanied by a
sponsorship ID through August 31, 2020.

Welcoming Kristen Corra
to Fletcher, Heald & Hildreth, P.L.C.
We are pleased to announce the arrival of Kristen Corra, who
has joined the firm as an Associate. Having represented a major wireless carrier and assisted with securing commercial
leasing, licensing, and potential acquisition of telecommunications infrastructure, Kristen brings her prowess to the
firm’s formidable team of telecom-focused attorneys.
Kristen comes to the firm from Nashville, where she was an
attorney at Baker, Donelson, Bearman, Caldwell & Berkowitz,
P.C. Among other tasks, she helped in negotiations for the installation of traditional tower structures, utilities, fiber, and
small cell infrastructure, all being subjects with which she is
very knowledgeable. Prior to that, she was a Licensing Specialist for Crown Castle specializing in licensing with wireless
carriers.
While in Nashville Kristen-- found time to sample the best “hot chicken” the city has to offer. She is
very opinionated on the subject.

Kristen graduated magna cum laude from Michigan State University’s College of Law, where she was
a member of the International Law Review. While at Michigan State, she also participated in their
First Amendment Law Clinic, teaching the next generation of journalists how to exercise their constitutional rights.
“I’m excited to expand upon my foundational knowledge within the telecommunications world,” said
Kristen, “and to continue learning the industry’s intricacies under the tutelage of the experienced attorneys at Fletcher Heald.”
Already admitted to practice law in Tennessee, Kristen is pending admission to the Virginia bar and
is working under the supervision of a licensed Virginia attorney until admitted. An avid hiker and fan
of our National Parks, Kristen is accustomed to reaching new milestones, and we are confident this
will be no different.
“We are looking forward to the contributions she will make for our firm and our clients,” said comanaging member Dan Kirkpatrick. “Our team will benefit greatly from adding an attorney of Kristen’s caliber.”
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Upcoming FCC Broadcast Deadlines
for July – September
Broadcast Deadlines:
July 10, 2020
Children’s Television Programming Reports – For the first time, and after two delays, all commercial television and
Class A television stations must file electronically annual children’s television programming reports with the Commission, although the first one will cover only the portion of the year which began with the effective date of the revised rules
(September 16-December 31, 2019). These reports should be automatically included in the OPIF, but we would recommend checking, as the FCC bases its initial judgments of filing compliance on the contents and dates shown in the online
public file.
Issues/Programs Lists – For all commercial and noncommercial radio, television, and Class A television stations, listings
of each station’s most significant treatment of community issues during both the first and second quarters of 2020 must
be placed in the station’s OPIF. The lists should include brief narratives describing the issues covered and the programs
which provided the coverage, with information concerning the time, date, duration, and title of each program with a brief
description of the program. Although with the postponed deadline, it should not matter whether these reports are formatted as one report or two, we would recommend retaining two separate reports and uploading one for each quarter to
avoid confusing future reviewers.
Class A Television Stations Continuing Eligibility Documentation – The Commission requires that all Class A Television
Stations maintain in their OPIF documentation sufficient to demonstrate that the station is continuing to meet the eligibility requirements of broadcasting at least 18 hours per day and broadcasting an average of at least three hours per week
of locally produced programming. While the Commission has given no guidance as to what this documentation must
include or when it must be added to the public file, we believe that a quarterly certification which states that the station
continues to broadcast at least 18 hours per day, that it broadcasts on average at least three hours per week of locally produced programming, and lists the titles of such locally produced programs should be sufficient. Whether you upload one
document or two in this category, make sure you include both the first and second quarters in the time period covered.
August 1, 2020
Radio Post-Filing Announcements – Radio stations licensed in Illinois and Wisconsin must begin broadcasts of their
post-filing announcements concerning their license renewal applications on August 1. If the renewal application is not
filed until the August 3 deadline, wait until then to begin the post-filing announcements. Either way, these announcements must continue on August 16, September 1, September 16, October 1, and October 16. Once complete, a certification of broadcast, with a copy of the announcement’s text, must be posted to the OPIF within seven days, or by August
23.
Television Post-Filing Announcements – Television stations licensed in North Carolina and South Carolina must begin
broadcasts of their post-filing announcements concerning their license renewal applications on August 1. If the renewal
application is not filed until the August 3 deadline, wait until then to begin the post-filing announcements. Either way,
these announcements must continue on August 16, September 1, September 16, October 1, and October 16. Once complete, a certification of broadcast, with a copy of the announcement’s text, must be posted to the OPIF within seven days,
or by August 23.
August 3, 2020
Radio License Renewal Applications Due – Applications for renewal of license for radio stations located in Illinois and
Wisconsin must be filed in the Licensing and Management System (LMS). These applications must be accompanied by
Schedule 396, the Broadcast Equal Employment Opportunity (EEO) Program Report, also filed in LMS, regardless of the
number of full-time employees.
Television License Renewal Applications Due – Applications for renewal of license for television stations located in
North Carolina and South Carolina must be filed in LMS. These applications must be accompanied by Schedule 396, the
Broadcast EEO Program Report, also filed in LMS, regardless of the number of full-time employees.
EEO Public File Reports – All radio and television station employment units with five or more full-time employees and
located in California, Illinois, North Carolina, South Carolina, and Wisconsin must place EEO Public File Reports in their
OPIFs. For all stations with websites, the report must be posted there as well. Per announced FCC policy, the reporting
period may end ten days before the report is due, and the reporting period for the next year will begin on the following
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Broadcast EEO Program Report, also filed in LMS, regardless of the number of
full-time employees.
EEO Public File Reports – All radio and television station employment units
with five or more full-time employees and located in California, Illinois, North
Carolina, South Carolina, and Wisconsin must place EEO Public File Reports in
their OPIFs. For all stations with websites, the report must be posted there as
well. Per announced FCC policy, the reporting period may end ten days before
the report is due, and the reporting period for the next year will begin on the
following day.

September ??, 2020
Annual Regulatory Fees – On a date not yet determined but certainly before
September 30, 2020, annual regulatory fees will be due. These will be due and
payable for Fiscal Year 2020 and will be based upon a licensee’s/permittee’s
holdings on October 1, 2019, plus anything that might have been purchased
since then and less anything that might have been sold since then. The fees
must be paid through the FCC’s online Fee Filer, and once again this year, the
FCC will not accept checks as payment of the fees but will require some form of
electronic payment (credit card, ACH transfer, wire transfer, and the like).
Please keep in mind that timely payment is critical, as late payment results in a
25 percent penalty, plus potential additional interest charges.
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